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ErratUm: The February 2009 

Litigation Update, page 53, incor-

rectly identified Alameda County 

Superior Court as the appellate 

court in Turner v. Association 

of American Medical Colleges. 

Alameda County Superior Court 

was the trial court in this case. The 

California Court of Appeals, First 

District, Division 5, should have 

been identified as the appellate 

court that issued the decision. 

Bar examination

Cheating

In the Matter of Anonymous, an 

Applicant for Admission to the Bar, 874 

N.Y.S.2d 393

An applicant passed the February 2005 New York 

Bar Examination and was certified for admission to 

the New York appellate court. Prior to her admis-

sion, the Committee on Character and Fitness con-

ducted an investigation and learned that in July 

2005 the applicant sat for the Michigan bar exam and 

wrote over the time limit. With leave to renew, the 

Michigan authorities denied the applicant’s applica-

tion for admission because of her misconduct on the 

exam. In 2008, the applicant renewed her Michigan 

application, which remains pending. 
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In this case, the court denied the applicant’s 

application to the New York Bar until final disposi-

tion of the Michigan application. After a disposition 

in Michigan, the applicant may renew her New 

York request. At that time the court “will consider 

all of the facts and circumstances presented by the 

application and determine whether [the] applicant 

has established the character and general fitness 

requisite for an attorney and 

counselor-at-law.”

In re application of Nwankwo, 121 

Ohio St. 3d 72, 902 N.E.2d 16 

(Oh. 2009)

Joy Nwankwo took the July 

2007 Ohio Bar Examination as 

a three-time repeater. A proc-

tor reported to the Director of 

the Office of Bar Admissions, 

Lee Ann Ward, that another 

applicant, Nwankwo’s table-

mate, had reported to him 

that Nwankwo had written 

down answers after time was 

called. The proctor reminded 

Nwankwo that time had been called and that she 

was to stop writing; even though she acknowledged 

this, she continued to write for a few more moments. 

Nwankwo was observed during the next session 

writing after time was called; she was again told to 

stop writing but she continued to write. Nwankwo 

pleaded with a Bar Admissions Coordinator not to 

report her, but she was taken to Ward, who advised 

her that she could respond to the allegations at that 

time or she could leave and send in a response. 

Nwankwo chose to write a statement before leaving. 

Her first written response did not address the allega-

tions, so she was given the opportunity to take back 

her first response and provide a new statement. In 

the second statement, Nwankwo admitted to writ-

ing after time had been called on at least two sets 

of essay questions. In reviewing the reports of this 

incident, the Board of Bar Examiners determined 

that Nwankwo had violated the exam rules and 

referred the matter to the Board of Commissioners 

on Character and Fitness.

A panel hearing was con-

ducted and Nwankwo testi-

fied that she had not heard the 

instructions at the beginning of 

the examination because she 

was in the restroom. However, 

she admitted that she knew 

she was violating the rules 

when she continued to write 

after she was ordered to stop. 

Nwankwo claimed that she was 

“so invested in passing the bar 

examination”—having taken a 

leave from her employment—

that she was “desperate to write 

down everything she could 

remember.” She also claimed 

that in Nigeria, where she was already licensed to 

practice law, similar infractions are never taken 

seriously. Following the hearing, the panel ruled 

that Nwankwo had violated the testing rules by 

writing beyond the allotted time on two sets of essay 

questions. Her character also became an issue 

because of her cavalier attitude toward the exam 

rules. The panel determined that Nwankwo did 

not possess the requisite character and fitness for 

the bar but recommended that she be allowed to 

reapply to take the July 2009 examination. The Board 

of Commisioners adopted the panel’s report and 

its recommendation.

[S]he aDmitteD that She knew She 
waS vioLating the ruLeS when 
She continueD to write after She 
waS orDereD to StoP. nwankwo 
cLaimeD that She waS “So inveSteD 
in PaSSing the Bar examination”—
having taken a Leave from her 
emPLoyment—that She waS “DeS-
Perate to write Down everything 
She couLD rememBer.” She aLSo 
cLaimeD that in nigeria, where 
She waS aLreaDy LicenSeD to Prac-
tice Law, SimiLar infractionS are 
never taken SeriouSLy.
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The Ohio Supreme Court stated that Nwankwo 

had disregarded instructions to stop writing at least 

twice during the examination and that this raised 

the question of “her integrity and trustworthiness, 

her ability to conduct herself within the Rules of 

Professional Conduct, and her capacity to appreciate 

the importance of meeting the 

numerous filing deadlines and 

time constraints established by 

. . . Ohio’s courts.” In addition, 

Nwankwo had exercised poor 

judgment by asking the proctor 

not to report her violation and 

by failing to mention these alle-

gations in her first written state-

ment. The court adopted the 

board’s recommendation that 

she be permitted to reapply for 

the July 2009 examination.

character anD 
fitneSS

Failure to disclose; criminal 

convictions

In re application of Acton, 121 Ohio 
St. 3d 154, 2009 WL 349793 (Oh. 

2009)

Lawrence Acton entered Case 

Western Reserve University School of Law in August 

2005 and registered to take the Ohio Bar Examination 

in January 2007. In June 2007 he met with the Joint 

Admissions Committee of the Cuyahoga County 

and Cleveland Metropolitan Bar Associations, which 

provisionally approved his character and fitness. The 

Board of Commissioners on Character and Fitness 

advised the applicant in August 2007 that it would 

inquire further into his lengthy traffic record and 

other misdemeanor convictions. A panel conducted 

a hearing and recommended disapproval but also 

recommended allowing Acton to reapply for the July 

2009 examination. The board adopted the panel’s 

findings but recommended that Acton be denied the 

opportunity to take any exam prior to July 2010.

The board was concerned 

about Acton’s convictions from 

June 1997 through November 

2006. He was found guilty eight 

times of speeding and on three 

other occasions waived a hear-

ing and paid the speeding tick-

ets. He was also found guilty of 

misdemeanor assault on a felo-

nious assault charge and of dis- 

orderly conduct on a misde-

meanor assault charge. There 

were also charges of under-

age alcohol consumption and 

disturbing the peace. Acton 

expressed remorse for his past 

behavior and promised to 

improve, but even as the board 

was investigating his traffic and 

other misdemeanor records he 

accumulated additional cita-

tions. He claimed to have atten-

tion deficit disorder (ADD) and 

said that he was forgetful and sometimes forgot to 

pay attention to the speedometer. He claimed that 

the ADD did not affect his ability to abide by the law 

but caused him to be slow to learn his lessons. 

Acton did receive accommodations from his law 

school because of ADD, getting extra time in taking 

his final exams. He had also asked for extra time on 

the bar exam, but had been granted only the oppor-

tunity to complete the test in a semiprivate room. 

he cLaimeD that the aDD DiD 
not affect hiS aBiLity to aBiDe 
By the Law But cauSeD him to Be 
SLow to Learn hiS LeSSonS. 
acton DiD receive accom- 

moDationS from hiS Law SchooL 
BecauSe of aDD. . . . he haD aLSo 
aSkeD for extra time on the Bar 
exam, But haD Been granteD onLy 
the oPPortunity to comPLete the 
teSt in a SemiPrivate room. But he 
anSwereD “no” to the queStion 
on hiS regiStration anD Bar exam 
aPPLicationS concerning any 
conDition or imPairment that in 
any way affectS, or if Left un-
treateD might affect, hiS aBiLity 
to Practice Law in a comPetent 
anD ProfeSSionaL manner.
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But he answered “no” to the question on his regis-

tration and bar exam applications concerning any 

condition or impairment that in any way affects, or if 

left untreated might affect, his ability to practice law 

in a competent and professional manner.

Acton also failed to fully disclose on his registra-

tion application the entry of a default judgment and 

claimed that his father told him not to pay it because 

most of the amount was just interest. He never satis-

fied it. The Board of Commissioners on Character 

and Fitness recommended that the court not approve 

his application.

The Ohio Supreme Court, in upholding the 

Board of Commissioners’ decision, stated that a fail-

ure to provide complete and accurate information 

concerning an applicant’s past could constitute a 

basis for disapproval. The court also stated that the 

possibility that a mental disorder may impede an 

applicant’s ability to practice law in a competent and 

professional manner can also be factored into the 

decision. Because of Acton’s “apathy or inability to 

appreciate and/or neglect of his financial responsi-

bilities and evidence of [his] mental disorder, which 

untreated could affect [his] ability to practice law, 

[the court found that] he has not met his burden 

[of proving] by clear and convincing evidence that 

he currently possesses the requisite character and 

fitness to sit for the Ohio Bar.” The court said that 

Acton may reapply for the July 2010 examination, 

after first submitting to an assessment by the Ohio 

Lawyers Assistance Program and completing any 

recommended treatment program.

Failure to disclose delinquent fines; pending DUi 
charge
In re application of Wagner, 119 Ohio St. 3d 280, 893 

N.E.2d 499 (Oh. 2008)

Margaret Wagner registered in November 2005 to 

take the July 2007 Ohio Bar Examination. At 4:00 a.m. 

on April 30, 2006, in Newport, Kentucky, she was 

stopped for driving erratically and, after register-

ing .17 grams of alcohol per 210 liters of breath, was 

arrested and charged with driving under the influ-

ence of alcohol (DUI). Wagner appeared before a 

panel of the Cincinnati Bar Association’s admissions 

committee on June 13, 2006, for a character interview. 

At that time, when asked if she needed to make any 

updates to her application, she failed to disclose the 

pending DUI charge. Within a day of her interview, a 

friend advised her that she should have disclosed the 

DUI charge, and Wagner quickly called to arrange 

for a second interview. Due to scheduling complica-

tions, however, this second interview did not take 

place until June 21, 2007, by which time Wagner had 

been convicted of DUI and ordered to pay attendant 

fines and costs. She had also properly updated her 

application disclosing her DUI conviction. 

After the second interview, the panel recom-

mended Wagner’s approval, although they expressed 

some reservations about her willingness to accept 

responsibility for her conviction and initial nondis-

closure. Their concern was based on an undated 

written statement that Wagner had provided to her 

law school after her conviction and then had in- 

cluded with her supplemental character question-

naire. In this letter, she stated that she had been 

“pulled over by a bored Newport police officer, 

whose girlfriend was riding along,” that she had 

passed the field sobriety tests although the tape had 

“mysteriously” disappeared, but that she had failed 

the breath analyzer due to a medical condition (irri-

table bowel syndrome). She claimed that she had 

decided to plead guilty because she was not able “to 

afford a decent lawyer,” and she stated that “if the 

system wants you, and you have little money, it will 

get you.” 

The board conducted its own investigation and 

found that Wagner had defaulted on her agreement 
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to pay $50 per month towards the DUI fine. A panel 

appointed by the board held a hearing on January 

4, 2008, at which the majority of the panel recom-

mended that the applicant be permitted to take the 

examination in February 2008. 

However, the Board of Commissioners on 

Character and Fitness adopted the dissenting panel 

member’s view and recom- 

mended that the applicant be 

permitted to reapply for the 

July 2008 examination.

At the panel hearing, 

Wagner tried to explain her 

initial failure to disclose the 

pending DUI charge, her un-

duly defensive letter to her law 

school, and her failure to pay 

fines as agreed. She claimed 

that she had decided not to 

disclose the DUI arrest on the 

advice of her lawyer, who had 

supposedly taken into account 

Wagner’s lack of alcohol depen-

dence and lack of any recent 

criminal conviction. As for her 

letter, Wagner explained that 

she was “angry and upset” and that she “just wrote 

off the cuff and sent it.” She finished this part of her 

explanation by saying, “I’m not used to being in 

trouble, and I did not handle it well.” Finally, when 

asked about the delinquent payment of her court 

fines, Wagner replied that she had not been aware 

of the default until she received notice of her failure 

to qualify to take the July 2007 bar exam. The board 

questioned this explanation because Wagner sup-

posedly forgot to pay her fine at the same time she 

was reporting the DUI conviction to her law school. 

Moreover, despite the fact that Wagner had tested 

.17 on a breath analyzer and had pled guilty to the 

charged DUI, she complained about the validity 

of her conviction during the board proceeding by 

blaming everyone but herself. The board expressed 

misgivings about Wagner’s refusal to completely 

acknowledge her wrongdoing and the disrespect she 

directed toward the criminal justice system simply 

for holding her accountable for it.

The Ohio Supreme Court 

reviewed the board’s recom-

mendation and Wagner’s con-

duct in regard to her DUI, her 

failure to timely pay the fine and 

to report the offense, as well as 

her ill-advised letter to the law 

school, and stated that this con-

duct brought into question her 

trustworthiness, diligence, and 

reliability. The court noted that 

although her DUI conviction 

did not necessarily reflect an 

untreated alcohol dependency, 

her conduct could be construed 

as reflecting dishonesty or at 

least a failure to provide com-

plete and accurate information. 

The court upheld the board’s recommendation to 

disapprove Wagner’s application and said she could 

reapply to take the February 2009 examination.

Lack of candor; failure to disclose

In re Strzempek, 407 Md. 102, 962 A.2d 988, 2008 WL 

5396848 (Md. 2008)

On December 19, 2005, Gregory Strzempek, a mem-

ber of the New York State Bar for 24 years, filed a 

bar application with the Maryland Board of Law 

Examiners. On his Maryland application, Strzempek 

answered “None” to a question that asked for a 

moreover, DeSPite the fact that 
wagner haD teSteD .17 on a 
Breath anaLyzer anD haD PLeD 
guiLty to the chargeD Dui, She 
comPLaineD aBout the vaLiDity of 
her conviction During the BoarD 
ProceeDing By BLaming everyone 
But herSeLf. the BoarD exPreSSeD 
miSgivingS aBout wagner’S re-
fuSaL to comPLeteLy acknowL-
eDge her wrongDoing anD the 
DiSreSPect She DirecteD towarD 
the criminaL JuStice SyStem Sim-
PLy for hoLDing her accountaBLe 
for it.
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complete record of all criminal proceedings against 

him, including traffic citations, arrests, and sum-

monses. He also answered “No” to a question which 

asked if there had been any unfavorable circumstan-

ces or events in his life that might have bearing upon 

his character or fitness to practice law. Strzempek 

signed his name on the application directly below 

the statement that informed applicants of their con-

tinuing responsibility to disclose 

relevant information, including 

“any changes in the information 

disclosed in or sought by this 

questionnaire.”

Strzempek was sched-

uled to take the Maryland Bar 

Examination in February 2006. 

However, on February 10, 2006, 

approximately two weeks before 

the exam was to be adminis-

tered, Strzempek was arrested 

in Fairfax County, Virginia. He 

was charged with driving while 

intoxicated, refusal to take a 

breath test, reckless driving, eluding a police officer, 

and unsafe lane changing. Strzempek did not sit for 

the February 2006 bar exam. 

On April 12, 2006, Strzempek pled guilty to 

driving while intoxicated, reckless driving, eluding 

a police officer, and unsafe lane changing. On the 

driving while intoxicated charge, he was ordered to 

pay $641 in fines and serve 360 days in jail with 356 

days suspended. In addition, his driving privileges 

were suspended and he was placed on probation for 

one year. Strzempek served his four-day jail sentence 

from April 14 to 18, 2006. 

Nine days after his release from jail, on April 27, 

2006, Strzempek attended his Character Committee 

interview. During the interview, Strzempek did 

not disclose his arrest, conviction, jail sentence, sus-

pended driver’s license, or probation. He also did 

not supplement his bar application with the events 

of February 10, 2006.

Strzempek sat for the Maryland Bar Exam- 

ination in July 2006. On November 5, 2006, he learned 

that he had passed the examination. On November 

8, 2006, Strzempek sent the Maryland Board his 

affirmation form. (An affirma-

tion form is sent to successful 

bar applicants with their bar 

examination results. It requires 

the applicant to affirm that the 

information contained in the 

original application is still cur-

rent.) Enclosed with the form, 

Strzempek included his convic-

tion record and a letter that indi-

cated he had been convicted of 

five offenses and paid fines of 

$87 and $50 for the lesser traf-

fic offenses. Strzempek omitted 

the $641 fine, the four-day jail 

sentence, and the suspended sentence imposed for 

driving while intoxicated. 

After receiving Strzempek’s affirmation form, 

the board filed an exception to his admission and 

returned the file to the Character Committee. On 

December 5, 2007, the Character Committee con-

ducted a hearing in which Strzempek admitted not 

disclosing the Virginia incident prior to filing his 

affirmation form.

Strzempek explained that he had been uncertain 

he would pass the bar exam and his plan was to 

wait and see if he passed the exam, “at which point I 

would promptly inform the Law Examiners and the 

Character Committee of the incident, or I would not 

pass the exam and decide to retake it, at which point 

StrzemPek exPLaineD that he 
haD Been uncertain he wouLD PaSS 
the Bar exam anD hiS PLan waS to 
wait anD See if he PaSSeD the exam. 
. . . StrzemPek continueD By teLL-
ing the committee that aS Long aS 
there waS a ProBaBiLity that he 
couLD withDraw hiS aPPLication, 
he DiD not See the neeD to exPoSe 
himSeLf to the tyPe of emBar-
raSSment that DiScLoSing the 
virginia inciDent might create.
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I would also disclose the incident, or I would decide 

that, you know, whether due to time constraints, 

you know, or that I wouldn’t—or I didn’t think I 

would pass, ultimately pass the exam, I’d decide to 

withdraw my application.” Strzempek continued 

by telling the committee that as long as there was a 

probability that he could withdraw his application, 

he did not see the need to expose himself to the type 

of embarrassment that disclosing the Virginia inci-

dent might create.

After the hearing, the Character Committee 

recommended that Strzempek be denied admission 

to the Maryland Bar. The Character Committee was 

concerned about Strzempek’s lack of candor, finding  

that “[t]he applicant, while admitting that he made 

a mistake, did not show remorse for his actions and 

stated that he saw no reason for disclosure if he had 

failed the exam even though he previously admitted 

that he violated the sworn statement on his applica-

tion requiring full and immediate disclosure” of any 

changes to the information in his application. 

The board reviewed the Character Committee’s 

report and held a hearing on May 2, 2008. At the 

hearing the board made the following findings of 

fact:

1.  Strzempek was arrested and charged with 
five offenses relating to drinking and 
driving in Virginia. He was convicted of 
driving while intoxicated, paid fines and 
costs, was placed on probation for a year, had 
a restricted license, and was ordered into 
treatment.

2. Strzempek disclosed the information 
regarding the driving incident in his 
affirmation and convinced the board that 
he had intended to voluntarily admit to 
the incident and had no intention of being 
admitted to the Maryland Bar under “false 
pretenses.”

3. Although Strzempek did not timely amend 
his bar application, it was never his intent 
to conceal his record and he did disclose 
the Virginia incident when he filed his 
affirmation.

4. Strzempek disclosed his record when 
applying for employment.

5. The arrest, convictions, and late disclosure 

were aberrations of Strzempek’s behavior.

The board decided that Strzempek was can-

did and contrite in his testimony and sub- 

missions to the board. The board concluded 

that Strzempek possessed the good moral character 

and fitness necessary for membership in the Bar 

of Maryland and recommended his admission. 

A show cause hearing was held before the 

Maryland Court of Appeals. The hearing required 

Strzempek to show cause why the favorable deci-

sion of the board should stand and the unfavorable 

decision of the committee should be rejected. The 

issue for the court was “whether Strzempek has met 

his burden of proving that he possesses the present 

good moral character to practice law in the state of 

Maryland.” (emphasis in original)

The court first addressed Strzempek’s failure 

to comply with question 19 on the Maryland Bar 

Application, which requires all applicants “to ensure 

that [their] responses are accurate and current at all 

times until [they are] formally admitted.” Strzempek 

admitted his failure to comply but argued that his 

lack of disclosure was mitigated because eventually 

he did disclose the Virginia incident and he did not 

intend to permanently conceal it. 

The court disagreed with Strzempek’s argument. 

“[W]e emphasize that disclosure on the Bar applica-

tion and immediate and full supplementation after 

an incident warranting exposition is mandatory, 
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not voluntary. It is not the choice of a candidate 

for admission whether to disclose and under what 

conditions.” The court did not view as a mitigating 

factor Strzempek’s position that his intent was not 

to permanently conceal his arrest and convictions. 

Rather, the court found that Strzempek’s “choice not 

to disclose in the face of these known obligations . . .  

impinges on his character and fitness to practice law, 

irrespective of any purported ultimate intent.” 

The court was also displeased by Strzempek’s 

decision to conceal the Virginia incident from the 

Character Committee representative nine days after 

being released from jail. The court found that “[h]is 

lack of candor clearly frustrated the intent as well as 

the purpose of the Character interview, upon which 

we rely for assessment of good character.”

The court denied Strzempek’s admission to the 

Maryland Bar because he failed to meet his burden 

of proving his present good moral character. Two 

members of the court of appeals dissented in this 

opinion, stating that the court’s refusal to accept the 

board’s recommendation was not justified by any 

finding of fact and that the court had “inappropri-

ately and erroneously . . . [made] its own credibility 

determination.”

conDitionaL aDmiSSion

In re Reed, 997 So. 2d 527, 2008 WL 4646629 (La. 

2008)

Morris Reed applied to take the Louisiana Bar 

Examination, and the Committee on Bar Admissions 

opposed his application because of character and 

fitness concerns relating to his arrest record and 

one DWI conviction. The Louisiana Supreme Court 

allowed Reed to take the examination, which he 

passed. A character and fitness hearing was then 

held and the commissioner received documentary 

evidence and heard testimony given by Reed and 

his witnesses. At the conclusion of the hearing the 

Commissioner recommended to the court that Reed 

be conditionally admitted to the Louisiana Bar. The 

Committee on Bar Admissions objected and oral 

argument was held. The Louisiana Supreme Court 

concluded that Reed should be conditionally admit-

ted to the practice of law in Louisiana and required 

him to participate in a counseling program and 

ensure that monthly reports of his progress and his 

participation were sent to the Louisiana Office of 

Disciplinary Counsel. 

miSceLLaneouS

ABA-accredited law schools; equal protection; 

disparate impact; due process; Dormant Commerce 

Clause; freedom of association

Gordon v. Davenport, 2009 WL 322891 (N.D. Cal.)

Roger Gordon, a third-year law student at  

Georgetown University Law Center, filed a lawsuit 

against the California State Bar seeking injunctive 

relief to establish his right to sit for the California 

Bar Examination even though he had not com-

pleted his upper division study or graduated from 

Georgetown. Gordon stated that the purpose of his 

lawsuit was to “lower the financial and opportunity 

costs of obtaining a legal education” and to reduce 

the barriers to entry into the legal profession so attor-

neys can represent a wider range of clients. 

California requires the completion of one of two 

tracks for an applicant to qualify to sit for the bar 

exam. The “traditional” track requires an applicant 

to graduate from a school accredited either by the 

California Committee of Bar Examiners or by the 

American Bar Association. The “alternative” track 

requires an applicant to study law diligently and 

in good faith for at least four years either (1) at a 
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law school that is authorized or approved to confer 

professional degrees and that requires 270 hours of 

attendance each year, (2) in a California law office 

under the supervision of a licensed attorney who has 

practiced at least five years, (3) under the personal 

supervision of a California judge, or (4) with a cor-

respondence law school that is authorized to confer 

professional degrees and that requires 864 hours of 

preparation per year. 

Gordon is African Ameri-

can, suffers from Attention 

Deficit Disorder, and is low 

income. After completing 78 of 

the 84 credits required to receive 

his Georgetown law degree, he 

decided he wanted to complete 

his preparation for the bar exam 

using alternative study. Gordon 

alleges that California’s prereq-

uisites to sit for the bar exam 

“restrict fundamental rights, 

limit access to the courts, and 

disparately impact protected 

classes.”

In this case Gordon filed an amended complaint 

alleging that California’s rules violated his rights 

to equal protection and due process because the 

rules requiring students at ABA-accredited schools 

to graduate and requiring alternative preparers to 

complete four years of study prior to taking the bar 

exam have a disproportionate impact on low-income 

African Americans seeking legal representation. He 

also complained that his First Amendment right to 

be free of forced association was violated because 

the California rules penalize him for not choosing 

an ABA-accredited school. Lastly, he claimed that 

California’s rules violated the Dormant Commerce 

Clause by creating an impermissible regulatory 

framework. The State Bar of California moved for 

dismissal of all of Gordon’s claims.

The district court judge first addressed Gordon’s 

due process claims. Gordon claimed that his due pro-

cess rights were violated because the California rules 

would not allow him to sit for the bar exam unless 

he fulfilled one of the stated prerequisites. The court 

ruled that these arguments 

failed because Gordon did not 

allege which specific property 

rights or liberty interests the 

California Bar deprived him of 

without sufficient process, he 

did not cite which specific rules 

or actions caused a deprivation, 

and he did not demonstrate that 

he had exhausted all admin-

istrative remedies afforded by 

the State Bar before filing suit 

in federal court.

Next the court examined 

Gordon’s two equal protection 

claims. The first was that the rules in California 

violated his rights and those of other disabled indi-

viduals because there is no reason to require either 

the completion of law school or the alternative four-

year study period. Gordon’s second argument was 

that the California rules make it more difficult for 

him and other African Americans to secure legal 

representation. 

The court rejected Gordon’s equal protection 

claims because Gordon failed to allege specific facts 

to support his conclusions. Moreover, the court 

found that even if Gordon had alleged specific 

facts to support his claims, the claims would fail 

as a matter of law because he did not allege facts 

showing that the defendants either acted with 

after comPLeting 78 of the 84 
creDitS requireD to receive hiS 
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discriminatory intent in enacting the rules or applied 

the rules to him in a discriminatory manner. The court 

also dismissed Gordon’s argument that the fourth 

year of study required under the alternative track 

violated his rights, because Gordon failed to make 

factual allegations showing how he had been treated 

differently.

Gordon also complained that the defendants 

violated the Dormant Commerce Clause because 

relying on the ABA accreditation standards in set-

ting standards for admission to the bar “creates an 

interlocking system of regulation that impermissibly 

burdens interstate commerce.” Gordon concluded, 

without alleging specific facts, that “ABA accredita-

tion serves no purpose other than to allow law school 

graduates to be imported from, and be exported to, 

other states.”

The court reviewed the Dormant Commerce 

Clause, which prohibits “regulatory measures 

designed to benefit in-state economic interests by 

burdening out-of-state competitors.” The judge dis-

missed Gordon’s Dormant Commerce Clause claims 

because he failed to show that the rules in California 

impose such a burden and because recent court deci-

sions have “upheld state bar rules and restrictions in 

the face of Dormant Commerce Clause challenges.”

Gordon’s final claim was that the defendants 

violated his First Amendment right to be free of 

forced association and compelled speech, because 

the California rules penalized him for not associating 

with an ABA-accredited school. The court dismissed 

Gordon’s free association argument, finding that 

“while attending an ABA-accredited school may be 

a favorable path for qualifying for the bar exam, it is 

not the only path.” The court ruled that the defen-

dant’s rules did not force Gordon to associate with 

an ABA-accredited school, and they did not violate 

his right of non-association. 

The court dismissed the case with prejudice. 
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